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APPLICATION FOR A VARIANCE  

(Applicant responses in bold) 

This form constitutes a request for a variance from the literal provisions of the Hudson Zoning 

Ordinance Article SEE BELOW Section(s) SEE BELOW:  

This Variance requests a modification of Stipulation (3) and Stipulation (6) of the three (3) 

variances granted by the ZBA on June 7, 2018 for 15-17 Tolles Street (“2018 Variances”) 

copies of which are attached as Exhibit A.  Stipulation (3) and (6) are identical in all three 

variances. 

ARGUMENT 1: 

Stipulation (6) of each 2018 Variance states the approvals are “contingent upon the applicant 

completing a Site Plan Review through the Planning Board within a two-year period…” from 

date of approval.   

Since June 7, 2018, the property has been surveyed and partially engineered as shown on 

the ZBA Plan attached as Exhibit B.  The Applicant intends to present a fully engineered 

Site Plan to the Planning Board, but would like to include Lot 173-012 and Lot 173-014 on 

the same Plan.  By doing so, the Planning Board will review one Site Plan for the entire site 

but the Applicant requires an extension of time to complete the additional engineering for 

the additional Lots. 

For this reason, the Applicant requests Stipulation (6) be modified to read the 2018 

Variances are: “contingent upon the applicant submitting a full site plan application to the 

Planning Board within ninety (90) days of the date the ZBA renders a decision on this 

variance.”  

ARGUMENT 2: 

As to Stipulation (3), in order to avoid future conflicts if enforcement of hours of operation 

is required, the Applicant requests the ZBA confirm it will defer to any decision made by 

the Planning Board regarding the hours of operation as controlling but will otherwise abide 

by the current hours of operation set by the ZBA.     

You must attach to this application a copy of some form of determination that the proposed change 

or use is not permitted without a variance, consisting of a denial in writing of a building permit or 

use authorization by the Zoning Office, with the reasons for the denial being cited thereon.  

FACTS SUPPORTING THIS REQUEST: 

The power to grant variances from the local zoning ordinances is established in NH RSA 674:33 

I (b), as follows:  

I. “The Zoning Board of Adjustment shall have the power to: …. 

(b) Authorize upon appeal in specific cases a variance from the terms of the zoning 

ordinance if: 
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(1) The variance will not be contrary to the public interest;  

(2) The spirit of the ordinance is observed;  

(3) Substantial justice is done;  

(4) The values of surrounding properties are not diminished; and  

(5) Literal enforcement of the provisions of the ordinance would result in   

   an unnecessary hardship.  

(A) For purposes of this subparagraph, “unnecessary hardship” means that, 

owing to special conditions of the property that distinguish it from other 

properties in the area:  

(i) No fair and substantial relationship exists between the general public 

 purposes of the ordinance provision and the specific application of that 

 provision to the property; and  
(ii) The proposed use is a reasonable one.  

(B) If the criteria in subparagraph (A) are not established, an unnecessary 

hardship will be deemed to exist if, and only if, owing to special conditions 

of the property that distinguish it from other properties in the area, the 

property cannot be reasonably used in strict conformance with the ordinance, 

and a variance is therefore necessary to enable a reasonable use of it.  

 The definition of “unnecessary hardship” set forth in subparagraph (5) shall apply whether the 

provision of the ordinance from which a variance is sought is a restriction of use, a dimensional or other 

limitation on a permitted use, or any other requirement of the ordinance.  
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New Hampshire case law has established, on the basis of the preceding statute and/or its precedent 

versions, that all of the following requirements must be satisfied in order for a Zoning Board of 

Adjustment to grant a variance. You must demonstrate by your answers in the following blanks 

that you do or will meet each and every requirement; do not presume or say that a requirement 

does not apply, or your request will be disqualified.  Note that your answers here can be summary 

in nature, and you can provide additional testimony at the time of your hearing.  

  

1. Granting of the requested variance will not be contrary to the public interest, because: 

(Explain why you feel this to be true—keeping in mind that the proposed use must not 

conflict with the explicit or implicit purpose of the ordinance and that it must not alter the 

essential character of the neighborhood, threaten public health, safety, or welfare, or 

otherwise injure “public rights.”)  

 

The ZBA imposed Stipulation (3) of the 2018 Variances to limit tenant hours of 

operation because: (a) there were no specific hours of operation; (b) there is no 

measurable buffer located between the subject Property and abutting residential 

properties; and (c) one abutter had complained about noise.  Code enforcement has 

pointed out that the Planning Board is responsible for establishing hours of 

operation.  Confirming the ZBA decision will control unless the hours of operation 

are modified by the Planning Board will eliminate any future conflict and will not be 

contrary to the public interest. 

 

The ZBA imposed Stipulation (6) of the 2018 Variances to ensure the Applicant 

timely submitted a site plan for 15-17 Tolles Street to Planning Board.  The Applicant 

also owns Tax Map 173, Lot 12 and Lot 14 and hopes to redevelop and improve those 

Lots in the same manner.  In order to streamline the site plan process, the Applicant 

has submitted a second Variance Application to request the uses granted by the 2018 

Variance also apply to Lot 12 and Lot 14 as shown on Exhibit B.  If this relief is 

granted, the Applicant will submit a global site plan for all the parcels to the Planning 

Board but needs additional time to complete the engineering required for Lot 12 and 

Lot 14.  Granting this extension will not be contrary to the public interest because it 

would allow a more streamlined site plan process. 

 

 

2. The proposed use will observe the spirit of the ordinance, because:  

(Explain why you feel this to be true—keeping in mind that, as detailed above, the proposed 

use must not conflict with the explicit or implicit purpose of the ordinance and must not 

alter the essential character of the neighborhood, threaten public health, safety, or 

welfare, or otherwise injure “public rights.”)  

 

As to Stipulation (3), the ZBA deferral to the Planning Board as to hours of operation 

will ensure consistency, confirm jurisdiction and will be consistent with the spirit of 

the Ordinance. 
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As to Stipulation (6), the applicant’s lots were platted in 1960, before the Town 

adopted zoning, and have at all times been used for commercial and industrial 

purposes. Likewise, the buildings located at 15-17 Tolles have been consistently 

occupied by commercial and industrial tenants.  The 2018 Variance confirmed the 

permitted uses of 15-17 Tolles which the Applicant hopes to extend to Lot 12 and Lot 

14.  However, rather than submit a partial site plan, only to return with a second site 

plan in the future, the Applicant is requesting a modest time extension to prepare 

and submit one (1) site plan and will not change the essential character of the 

neighborhood nor will the requested extension threaten public health, safety or 

welfare.        

 

 

3. Substantial justice would be done to the property-owner by granting the variance, because: 

(Explain why you believe this to be true—keeping in mind that the benefits to the applicant 

must not be outweighed by harm to the general public or to other individuals.)  

 

Not granting the Applicant’s Variance will not benefit the public because: (a) not 

clarifying Stipulation (3) may create confusion if enforcement is ever required; and 

denying Stipulation (6) will prevent a more global improvement of the Applicant’s 

property to avoid excess time before the Planning Board.  

 

 

4. The proposed use will not diminish the values of surrounding properties, because:  

(Explain why you believe this to be true—keeping in mind that the Board will consider 

expert testimony but also may consider other evidence of the effect on property values, 

including personal knowledge of the members themselves.)  

 

Providing clarity as to Stipulation (3) has no bearing on the values of surrounding 

properties; and granting a modest extension to enable the preparation of a global 

plan for all the Applicant’s lots can only benefit surrounding property values.  

 

5. Special conditions exist such that literal enforcement of the ordinance results in 

unnecessary hardship, because:    

 

(Explain why you believe this to be true—keeping in mind that you must establish that, 

because of the special conditions of the property in question, the restriction applied to the 

property by the ordinance does not serve the purpose of the restriction in a “fair and 

reasonable” way and also that you must establish that the special conditions of the property 

cause the proposed use to be reasonable.  Alternatively, you can establish that, because of 

the special conditions of the property, there is no reasonable use that can be made of the 

property that would be permitted under the ordinance.)  

 

 Literal enforcement of Stipulation (3), without further clarification may cause 

confusion about which hours of operation control if enforcement is ever an issue, 

which will be a hardship for both the Town and the Applicant. Clarity will ensure a 

reasonable and fair outcome.      
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Literal enforcement of Stipulation (6) could potentially undo the 2018 Variance, 

cause 15-17 Tolles to return its prior ambiguous list of nonconforming uses and 

prevent a streamlined redevelopment of the property.   

 

Granting clarity and a modest extension will save Town resources, enable the 

submission of a more comprehensive plan and result in a streamlined review process 

which is a reasonable and appropriate outcome.  

   

Requests before the Zoning Board of Adjustment may require connection to the municipal sewer 

system.  Please contact the Town Engineer’s Office prior to submittal of this application to 

determine if connection is required or will be allowed, together with the procedure for such 

application.  
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