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HUDSON ZONING BOARD OF ADJUSTMENT 

Variance Decision Work Sheet (Rev 11-06-18) 

On 03/24/22, the Zoning Board of Adjustment heard Case 136-001, being a case brought by Joseph A Miara, 

Jr., Tr., authorized representative of Granite Realty Trust, 12 Bockes Road, Hudson, NH requests a 

Variance to erect a 80 ft. x ~79 ft. ‘hoop’ structure attached by 4 (four) 40 ft. ocean containers used as a 

base with a proposed location in the rear of the property. This is an expansion of an existing, non-

conforming use, not permitted in the R-2 Zone. [Map 136, Lot 001-000, Zoned Residential-Two (R-2); 

HZO Article VIII, Nonconforming Uses, Structures and Lots; §334-29, Extension or enlargement of 

nonconforming uses.] 

After reviewing the petition, hearing all of the evidence, and taking into consideration any personal knowledge 

of the property in question, the undersigned member of the Zoning Board of Adjustment sitting for this case 

made the following determination: 

Y   N 1. Granting of the requested variance will not be contrary to the public interest, since the

proposed use does not conflict with the explicit or implicit purpose of the ordinance and 

does not alter the essential character of the neighborhood, threaten public health, safety, or 

welfare, or otherwise injure “public rights.” 

Y   N 2. The proposed use will observe the spirit of the ordinance, since the proposed use does

not conflict with the explicit or implicit purpose of the ordinance and does not alter the 

essential character of the neighborhood, threaten public health, safety, or welfare, or 

otherwise injure “public rights.” 

Y   N 3. Substantial justice would be done to the property-owner by granting the variance, and

the benefits to the property owner are not outweighed by harm to the general public or to 

other individuals. 

Y   N 4. The proposed use will not diminish the values of surrounding properties.

Y   N 5. Special conditions exist such that literal enforcement of the ordinance would result in

unnecessary hardship, either because the restriction applied to the property by the 

ordinance does not serve the purpose of the restriction in a “fair and reasonable” way and 

also because the special conditions of the property cause the proposed use to be 

reasonable, or, alternatively, there is no reasonable use that can be made of the property 

that would be permitted under the ordinance, because of the special conditions of the 

property. 

Member Decision:  
Signed:  _________________________________________________ ____________________ 

Sitting member of the Hudson ZBA   Date 
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Stipulations: 











TOWN OF HUDSON
ZONING BOARD OF ADJUSTMENT

Notice of Public Meeting & Hearing
THURSDAY, March 24, 2022

The Hudson Zoning Board of Adjustment will hold a meeting 
on Thursday, March 24, 2022 at 7:00 PM in the Community 
Development Paul Buxton Meeting Room in the basement of the 
Hudson Town Hall, 12 School St., Hudson, NH. Please enter by the
ramp entrance on the right side. The following cases will be heard:   
PUBLIC HEARING OF SCHEDULED APPLICATION BEFORE 
THE BOARD:  
Case 136-001 (03-24-22): Joseph A Miara, Jr., Tr., authorized 
representative of Granite Realty Trust, 12 Bockes Road, Hudson, 
NH requests a Variance to erect a 80 ft. x ~79 ft. ‘hoop’ structure 
attached by 4 (four) 40 ft. ocean containers used as a base with a 
proposed location in the rear of the property. This is an expansion 
of an existing, non-conforming use, not permitted in the R-2 
Zone. [Map 136, Lot 001-000, Zoned Residential-Two (R-2); 
HZO Article VIII, Nonconforming Uses, Structures and Lots; 
§334-29, Extension or enlargement of nonconforming uses.]
Bruce Buttrick, Zoning Administrator

Going Online?
See more public notices at

www.unionleader.com

MORTGAGEE'S SALE
OF REAL ESTATE

By virtue of and in execution
of the Power of Sale contained in a
certain mortgage given by Thomas
Katsiantonis and Chrysoula
Katsiantonis to Mortgage Elec-
tronic Registration Systems, Inc.,
as mortgagee, acting solely as a
nominee for Wilmington Finance,
a division of AIG Federal Savings
Bank, dated November 22, 2005
and recorded with the Hillsbor-
ough County Registry of Deeds in
Book 7590, Page 0425, of which
mortgage The Bank of New York
Mellon FKA The Bank of New
York, as trustee for the benefit of
the certificateholders of the
CWABS Inc., Asset-Backed Certifi-
cates, Series 2006-BC2 is the
present holder by assignment, for
breach of conditions of said mort-
gage and for the purpose of
foreclosing the same, the mortgag-
ed premises located at 45 Glen
Bloom Drive, Manchester, Hills-
borough County, New Hamp-
shire will be sold at a Public
Auction at 12:00 PM on April
13, 2022, being the premises
described in the mortgage to
which reference is made for a
more particular description there-
of. Said public auction will occur
on the Mortgaged Premises.

For mortgagor's title, see deed
recorded with the Hillsborough
County Registry of Deeds in Book
7590, Page 0422.

NOTICE TO THE MORTGA-
GOR AND ALL INTERESTED PAR-
TIES: YOU ARE HEREBY NOTI-
FIED THAT YOU HAVE A RIGHT
TO PETITION THE SUPERIOR
COURT FOR THE COUNTY IN
WHICH THE MORTGAGED PREM-
ISES ARE SITUATED, WITH
SERVICE UPON THE MORTGA-
GEE, AND UPON SUCH BOND AS
THE COURT MAY REQUIRE, TO
ENJOIN THE SCHEDULED FORE-
CLOSURE SALE.

THE AGENTS FOR SERVICE
OF PROCESS ARE:

THE BANK OF NEW YORK
MELLON FKA THE BANK OF NEW
YORK, AS TRUSTEE FOR THE
BENEFIT OF THE CERTIFICATE-
HOLDERS OF THE CWABS INC.,
ASSET-BACKED CERTIFICATES,
SERIES 2006-BC2, 240 Green-
wich Street, New York, NY 10286
(Mortgagee)

NewRez LLC DBA Shellpoint
Mortgage Servicing c/o Corpora-
tion Service Company, 10 Ferry
Street, Suite 313, Concord, NH
03301 (Mortgagee Servicer)

You can contact the New
Hampshire Banking Department
at 53 Regional Drive #200, Con-
cord, NH 03301 Tel (603)
271-3561 and by email at nhbd
@banking.nh.gov

FOR INFORMATION ON GET-
TING HELP WITH HOUSING AND
FORECLOSURE ISSUES, PLEASE
CALL THE FORECLOSURE IN-
FORMATION HOTLINE AT
800-437-5991. THE HOTLINE IS A
SERVICE OF THE NEW HAMP-
SHIRE BANKING DEPARTMENT.
THERE IS NO CHARGE FOR THIS
CALL.

LIENS AND ENCUMBRAN-
CES: The Mortgaged Premises
shall be sold subject to any and all
easements, unpaid taxes, liens,
encumbrances and rights, title

and interests of third persons of
any and every nature whatsoever
which are or may be entitled to
precedence over the Mortgage.

NO WARRANTIES: The Mort-
gaged Premises shall be sold by
the Mortgagee and accepted by the
successful bidder "AS IS" AND
"WHERE IS" and with all faults.
Except for warranties arising by
operation of law, if any, the
conveyance of the Mortgaged
Premises will be made by the
Mortgagee and accepted by the
successful bidder without any
express or implied warranties
whatsoever, including, without
limitation, any representations or
warranties with respect to title,
possession, permits, approvals,
recitation of acreage, hazardous
materials and physical condition.
All risk of loss or damage to the
Mortgaged Premises shall be as-
sumed and borne by the success-
ful bidder immediately after the
close of bidding.

TERMS OF SALE: To qualify to
bid, bidders must register to bid
and present to the Mortgagee or
its agent the sum of Five Thou-
sand Dollars and 00/100
($5,000.00) by certified check or
other form of payment acceptable
to the Mortgagee or its agent prior
to the commencement of the
public auction. The balance of the
purchase price must be paid in
full by the successful bidder by
certified check within thirty (30)
days from the date of the public
auction, or on delivery of the
foreclosure deed, at the option of
the Mortgagee. The deposits
placed by unsuccessful bidders
shall be returned to those bidders
at the conclusion of the public
auction. The successful bidder
shall execute a Memorandum of
Foreclosure Sale immediately after
the close of bidding. If the suc-
cessful bidder fails to complete the
purchase of the Mortgaged Prem-
ises, the Mortgagee may, at its
option, retain the deposit as
liquidated damages.

RESERVATION OF RIGHTS:
The Mortgagee reserves the right
to (i) cancel or continue the
foreclosure sale to such subse-
quent date or dates as the
Mortgagee may deem necessary or
desirable, (ii) bid upon and pur-
chase the Mortgaged Premises at
the foreclosure sale, (iii) reject any
and all bids for the Mortgaged
Premises and (iv) amend or change
the terms of sale set forth herein
by announcement, written or oral,
made before or during the foreclo-
sure sale. Such change(s) or
amendment(s) shall be binding on
all bidders.

Other terms to be announced
at sale.

The Bank of New York Mellon
FKA The Bank of New York, as

trustee for the benefit of the
certificateholders of the CWABS
Inc., Asset-Backed Certificates,

Series 2006-BC2
Present holder of said mortgage,

by its Attorneys
Susan W. Cody

Korde & Associates, P.C.
900 Chelmsford Street, Suite 3102

Lowell, MA 01851
(978) 256-1500

ALW 18-032794 Katsiantonis
(UL - Mar. 16, 23, 30)
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Fill in the puzzle so 
that every row, every 
column and every 
3x3 grid contains the 
digits 1 through 9. That 
means that no number 
is repeated in any row, 
column or grid. Shown 
at right is the answer to 
yesterday’s puzzle.

Fun & Games

Whenever possible, a 
defender should try to divert 
declarer from the winning line 
of play. East did exactly that in 
today’s deal and talked South 
out of what appeared to be a 
surefire four-spade contract.

West led a heart, and East 
took the first two tricks with 
the queen and ace. Declarer 
noted immediately that his 
potential club loser could 
eventually be taken care of by 
dummy’s diamonds, so his 
only real concern was to make 
sure he did not lose two trump 
tricks.

Since he could lose a spade 
and still make the contract, he 

could afford to try the standard 
safety play with this combina-
tion: cash the ace, cross to 
dummy with a diamond, lead 
the nine of spades and let it 
ride. If East started with the 
Q-J-x-x of spades, this would 
limit South to one spade loser, 
while if West won the trick, it 
would mean the spades were 
originally divided 3-2.

Declarer would therefore 
have made his contract eas-
ily had East returned a heart, 
a diamond or a spade at trick 
three. But East, who was well-
versed in safety plays, decided 
not to sit idly by while South 
overcame the 4-1 spade divi-
sion. After collecting his two 
heart tricks, he blithely shifted 
to the nine of clubs!

This unexpected develop-
ment gave South pause for 
thought. The nine of clubs had 
all the earmarks of singleton. 
If it was, attempting the safety 
play would risk the contract. If 
West started with the Q-x or J-x 
of spades, he would return a 
club after winning the second 
spade, and East would ruff to 
sink the contract.

So after taking the nine of 
clubs with the queen, declarer 
led a spade to the ace and then 
cashed the king. When West 
showed out on the second 
round, South realized, to his 
chagrin, that he had been had 
by East’s clever ploy.

Tomorrow: Ultrasane insanity.

Cryptoquip
The cryptoquip is a simple substitution cipher in which each letter used 
stands for another. If you think the X equals O, it will equal O throughout 
the puzzle. Single letters, short words and words using an apostrophe can 
give you clues to locating vowels. Solution is accomplished by trial and error.

Bridge
Steve Becker

© 2022 King Features Syndicate, Inc.

IF BORN ON THIS DATE: Read 
between the lines, and you’ll fi g-
ure out how to get the most out of 
whatever you pursue. Your numbers 
are 9, 14, 22, 25, 34, 37, 49. 

Birthdate of: Joel Embiid, 28; 
Judah Friedlander, 53; Lauren Gra-
ham, 55; Victor Garber, 73.

ARIES 
(March 21-April 19)

Put in the time, and you’ll reap 
the rewards. Reach out and make a 
diff erence to a cause that matters to 
you. The connections you make will 
be lasting and fruitful. 

TAURUS 
(April 20-May 20)

Don’t jump into something with-
out doing your homework. Test the 
atmosphere before you engage in 
a conversation concerning sensitive 
issues. Have a backup plan in place, 
and you’ll come out on top. 

GEMINI 
(May 21-June 20)

Listen, then head in a direction 
that suits you, not the others. Use 
your skills and expertise to your ad-
vantage, and put your energy into 
something that makes you happy.  

CANCER 
(June 21-July 22)

Conversations will lead to some-
thing that interests you. The infor-
mation you gather will spark your 

imagination and encourage you to 
use your ideas to pursue something 
that excites you.   

LEO 
(July 23-Aug. 22)

Slow down; spontaneity will get 
you in trouble. Bide your time, put 
your generosity on the back burner, 
and don’t let your emotions inter-
fere with practicality. 

VIRGO 
(Aug. 23-Sept. 22)

Don’t hold back. If something 
bothers you, say something. Con-
versations will lead to resolutions 
that will put your mind at ease and 
make your relationship with some-
one better.  

LIBRA 
(Sept. 23-Oct. 22)

Preparation is paramount if 
you want to bring about positive 
change. Let your intuition help you 
decipher what’s best for you, and 
put your energy where it will help 
you excel.  

SCORPIO 
(Oct. 23-Nov. 21)

It’s up to you to bring about 
change. Stop dreaming and start 
doing. Concentrate on what will 
make your life easier and put to rest 
what stands between you and your 
goals.  

SAGITTARIUS 
(Nov. 22-Dec. 21)

Don’t lose sight of your goals. Re-
fuse to let anyone meddle or cause 
emotional turmoil. Look inward and 
consider what you want. Protect 
against injury or illness.  

CAPRICORN 
(Dec. 22-Jan. 19)

You’ll receive an unexpected 
opportunity. Don’t hem and haw 
when action is required. Size up 
whatever situation you encounter, 
and do what’s best for you.  

AQUARIUS 
(Jan. 20-Feb. 18)

Put your energy into self-im-
provement, health, fi tness and 
meaningful relationships. Choose to 
follow the path that puts a smile on 
your face and a skip in your step. 

PISCES 
(Feb. 19-March 20)

Get involved in what’s happening 
around you. You don’t have a say if 
you don’t participate. Share your 
thoughts and make a diff erence. 

Horoscope
Eugenia Last

Crossword
Eugene Sheffer

Highlight
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enforcement action was commenced against the violation during that time by the municipality or by 
any person directly affected. 
 
Equitable waivers may be granted only from physical layout, mathematical, or dimensional 
requirements and may not be granted from use restrictions.  Once a waiver is granted, the property is 
not considered to be a nonconforming use and the waiver does not exempt future use, construction, 
reconstruction or additions on the property from full compliance with the ordinance.  The fact that a 
waiver is available under certain circumstances does not alter the principle that owners of land should 
understand all land use requirements.  In addition, the statute does not impose upon municipal officials 
any duty to guarantee the correctness of plans reviewed by them or compliance of property inspected 
by them. 
 
The application and hearing procedures for equitable waivers are governed by RSA 676:5-7.  
Rehearings and appeals are governed by RSA 677:2-14.  The burden of proof rests with the property 
owner seeking an equitable waiver. 
 
For an additional explanation of this power of the zoning board of adjustment, readers are encouraged 
to review the article in Town and City Counsel contained in the December 1996 edition of the New 
Hampshire Municipal Association magazine, New Hampshire Town and City by H. Bernard Waugh, Jr., 
Esq. 
 
EXPANSION OF NONCONFORMING USES 
 
RSA 674:19  Applicability of Zoning Ordinance 

A zoning ordinance adopted under RSA 674:16 shall not apply to existing structures or to the existing use 
of any building.  It shall apply to any alteration of a building for use for a purpose or in a manner which is 
substantially different from the use to which it was put before alteration. 

 
A nonconforming use is one that was lawfully established before the passage of the provision in the 
zoning ordinance that now does not permit that use in that particular place.  Nonconforming uses 
enjoy constitutional protections under state law which allows them to expand to a certain degree.  
Therefore, in a particular case, a nonconforming use may have the right to expand in a way that would 
otherwise require a variance. 
 
Much has been written about this topic and it has been the subject matter of many NH Municipal 
Association law lectures, including in Law Lecture #1 in the Fall of 2015 – “Grandfathering: The Law 
of Non-Conforming Uses & Vested Rights” by H. Bernard Waugh, Jr., Esq., Gardner Fulton & 
Waugh, PLLC and Adele Fulton, Esq., Gardner Fulton & Waugh, PLLC.  Attorney Waugh also 
presented these materials at the Fall 2009 OEP Planning and Zoning Conference, 
GRANDFATHERED – The Law of Nonconforming Uses and Vested Rights (2009 Ed.). 
 
“Despite the fact that nonconforming uses violate the letter and the spirit of zoning laws, they have 
evolved for the purpose of protecting property rights that antedated the existence of an ordinance 
from what might be an unconstitutional taking.”  Surry v Starkey, 115 N.H. 31 (1975) (citing Powell, 
Real Property, Sec. 869; Rathkopf, Law of Zoning and Planning, 58-1; Anderson, American Law of 
Zoning, Sec. 6.01.) 
 
“In this State, the common-law rule is that an owner, who, relying in good faith on the absence of any 
regulation which would prohibit his proposed project, has made substantial construction on the 
property or has incurred substantial liabilities relating directly thereto, or both, acquires a vested right 
to complete his project in spite of the subsequent adoption of an ordinance prohibiting the same.”  

http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-LXIV-676.htm
http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-LXIV-677.htm
http://gencourt.state.nh.us/rsa/html/LXIV/674/674-19.htm
http://www.nh.gov/oep/resource-library/land-use/documents/grandfathered-nonconforming-uses.pdf
tgoodwyn
Highlight
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Henry & Murphy, Inc. v. Town of Allenstown, 120 N.H. 910 (1980). 
 
“The State Constitution provides that all persons have the right of acquiring, possessing and protecting 
property.  N.H. Const. Pt. I, arts. 2, 12.  These provisions also apply to nonconforming uses… As a 
result, we have held that a past use of land may create vested rights to a similar future use, so that a 
town may not unreasonably require the discontinuance of a nonconforming use.” Loundsbury v. City of 
Keene, 122 N.H. 1006 (1982) (citations omitted).6  
 
The question of expansions and changes in a nonconforming use may reach the zoning board of 
adjustment by one of several routes.  An owner may assume he’s “grandfathered” for a particular use 
and just begins expanding the use.  A concerned abutter may disagree and complain to the zoning 
administrator who in turn must decide if the expansion is allowed or not.  The owner or abutter can 
then appeal that administrative decision to the zoning board of adjustment who would have to decide 
if the expanded use were grandfathered or not. 
 
Alternatively, the owner might apply for a building permit and the administrative officer (building 
inspector, zoning administrator, board of selectmen) would make the initial decision regarding the 
grandfathered status and either issue or deny the permit.  That decision would be appealable as before. 
 
Another possibility would be if the owner makes an application to the planning board claiming that 
some aspect of the application is “grandfathered” from zoning.  The planning board can decide just 
on that issue which can be appealed to the ZBA under RSA 676:5, II. 
 
A fourth way this issue might come before the board is if an application for a special exception or 
variance is submitted.  In this case, the board should exercise caution.  Absent a specific provision in 
the ordinance allowing expansions of nonconforming uses by special exception, a landowner cannot 
use a nonconforming use as a basis for a special exception.  Both nonconforming uses and variances 
are legally similar, namely that they are both constitutional protections of property rights.  If someone 
has a legal right to expand a nonconforming use, then a variance is not needed.  If, on the other hand, 
a use is not grandfathered, a variance would be required to allow its expansion. 
 
What a landowner cannot do is “bootstrap” his way toward a variance by claiming that the 
nonconforming status of the property somehow constitutes a “hardship.”  If a landowner wishes to 
expand or change a nonconforming use he must EITHER: 

• Argue that the expansion is a “natural” expansion which doesn’t change the nature of the use, is 
merely a different manner of utilizing the same use, doesn’t make the property proportionately 
less adequate, and doesn’t have a substantially different impact on the neighborhood; or 

• Apply for a variance and satisfy all five of the normal variance criteria. 
 
In short, if an owner can’t do what he wants to do within the confines of the allowable evolution, then 
he must qualify for a variance the same way as if there were no nonconforming use. 
 
A legal test for expansion of nonconforming uses has been established by the New Hampshire 
Supreme Court from cases such as New London Land Use Association v. New London Zoning Board of 
Adjustment & a, 130 N.H. 510 (1988).  In reviewing whether a particular activity is protected as within 
the existing nonconforming use, the following factors, or tests, must be considered: 

 
6 “GRANDFATHERED! The Law of Nonconforming Uses and Vested Rights,” H. Bernard Waugh, Jr., Esq., New 
Hampshire Municipal Association, Municipal Law Lecture Series, Lecture #3, Fall 1994, pg. 2. 
 

http://www.gencourt.state.nh.us/rsa/html/LXIV/676/676-5.htm
http://scholar.google.com/scholar_case?case=2622908061825240036&q=New+London+Land+Use+Assoc.+v.+New+London+Zoning+Board&hl=en&as_sdt=6,30&as_vis=1
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• To what extent does the challenged activity reflect the nature and purpose of the existing 
nonconforming use.  (i.e., does the proposed change arise “naturally” through evolution, such as 
new and better technology, or changes in society.) 

• Is the challenged activity merely a different manner of utilizing the same use or does it constitute 
a use different in character, nature and kind from the nonconforming use? 

• Does the challenged activity have a substantially different impact on the neighborhood? 

• Enlargement or expansion of a nonconforming use may not be substantial and may not render 
the property proportionally less adequate. 

 
Enlargement or expansion of a nonconforming use may not be substantial and may not render the 
property proportionally less adequate.  See New London Land Use Assoc. v. New London Zoning Board, 130 
N.H. 510 (1988). 
 
In order to be allowable as a “natural expansion,” expansion of a nonconforming use must not be 
such as to constitute an entirely new use.  Factors to be considered are the nature and purpose of the 
prevailing nonconforming use, the nature and kind of the proposed change in use, and whether the 
change in use will have a substantially different effect on the neighborhood.  See Devaney v. Windham, 
132 N.H. 302 (1989). 
 
Because nonconforming uses violate the spirit of zoning laws, any enlargement or extension must be 
carefully limited to promote the purpose of reducing them to conformity as quickly as possible.  The 
expansion of a nonconforming one-story office building to a four-story office/parking complex would 
alter the purpose, change the use, and affect the neighborhood in such a way as to render the 
requirement of a variance valid.  See Granite State Minerals v. Portsmouth, 134 N.H. 408 (1991). 
 
Where the permit sought by a landowner would result only in internal changes in a pre-existing 
structure and where there would be no substantial change in the use’s effect on the neighborhood, the 
landowner will be allowed to increase the volume, intensity or frequency of the nonconforming use.  
The granting of a sign permit which only resulted in lettering change and the relocation of a coffee 
counter within the store were not an improper expansion of a nonconforming use.  See Ray’s State 
Line Market, Inc. v. Town of Pelham, 140 N.H. 139 (1995). 
 
In Conforti v. City of Manchester, 141 N.H. 78 (1996) the supreme court found that the staging of live 
rock concerts in the Empire Theater originally built as a movie house in 1912 was not a lawful 
expansion of a nonconforming use.  If the new activity fails any one of the three New London tests it 
is unlawful at common law.  The court pointed out that whether the new use is a substantial change 
in the nature or purpose of the nonconforming use depends on the facts and circumstances of the 
individual case.7 
 
The zoning board of adjustment does have the authority to attach conditions to the continued 
enjoyment of a nonconforming use as illustrated by Peabody v. Town of Windham, 142 N.H. 488 (1997).  
In this case, a nonconforming well drilling business was purchased and the new owners began to 
operate a construction business and move in paving equipment until the building inspector halted the 
use.  The owners appealed the administrative decision and the board found that the construction 
business was within the scope of the original nonconforming use but not a paving business.  The 
owner appealed and after a rehearing the board reaffirmed its earlier decision but this time with some 
specific limiting conditions.  Again, the owner appealed and the lower court overruled the board’s 
decision and conditions.  The town then appealed to the supreme court who reversed the lower court 

 
7 1997 Land Use Case Law Update, Timothy Bates, Esq., OSP Annual Planning and Zoning Conference, May 31, 1997. 

http://www.courts.state.nh.us/supreme/opinions/1996/94-709.htm
http://www.courts.state.nh.us/supreme/opinions/1997/peabody.htm
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stating in part “as a general matter of law the ZBA also has the power to attach conditions to appeals 
from decisions of administrative officers involving nonconforming uses, provided the conditions are 
reasonable and lawful.”8 
 
In Hurley, et al v. Hollis, 143 N.H. 567 (1999) the court held that the amendment to the local regulation 
allowing an expansion of a nonconforming use by special exception was merely codifying existing case 
law, not allowing greater expansion rights.  Towns may, if they wish, broaden expansion rights for 
nonconforming uses.  In this case the town may have intended to do just that but the court found 
otherwise. 
 
Towns need not enact anything to review and even allow some degree of change and “natural 
expansion” of a nonconforming use.9  Municipalities are cautioned to proceed very carefully at their 
own peril lest the floodgates be opened for unwanted expansions, unless such ordinances are crafted 
very carefully. 
 
ABANDONMENT OF NONCONFORMING USES 
 
In Pike Industries, Inc. v. Brian Woodward, 160 N.H. 259 (2010), the court determined that the subjective 
intent of the landowner is not relevant when the zoning ordinance defines abandonment of a 
nonconforming use as discontinuance for more than a year.  There is no abandonment when a 
business owner keeps his facility ready to produce and deliver a product, even if such products are not 
actually produced. 
 
Beginning prior to 1960, Pike Industries had operated an asphalt batching plant in the Town of 
Madbury as a nonconforming use in its zoning district.  Between October of 2005 and August of 
2007, no asphalt was actually produced at the facility, but the company did take steps to maintain and 
repair equipment, solicit bids for work and train personnel to operate the facility.  In April of 2007, 
Pike sought permission from the planning board to alter the use of the site from asphalt batching to 
concrete batching.  Abutters objected, arguing that the asphalt batching had been abandoned, the use 
could not be restarted and, further, that the concrete batching use was an impermissible change of 
use. The planning board rejected these arguments, and the abutters appealed to the zoning board of 
adjustment. 
 
The ZBA found that the failure to actually produce asphalt for a period in excess of one year 
constituted an abandonment of the use under the terms of the zoning ordinance, and that it need not 
consider the intent of the landowner in making this determination. Pike appealed to the superior court, 
which reversed the ZBA decision on abandonment and remanded the matter to the ZBA for a 
consideration of the intent of the landowner.  The abutters appealed to the supreme court. 
 
In two previous cases, the court set forth two different rules regarding abandonment of a 
nonconforming use.  In Lawlor v. Salem, 116 N.H. 61 (1976), the court held that the right to a 
nonconforming use could be lost by abandoning the use, and that the subjective intent of the 
landowner was a factor in the determination of whether abandonment had occurred in fact. However, 
in McKenzie v. Eaton Zoning Board of Adjustment, 154 N.H. 773 (2007), the court found that a municipality 
may lawfully draft its ordinance to define “abandonment of a nonconforming use” without regard to 
the intent of a landowner to abandon that use. 
 
Here, the town had drafted its ordinance to define abandonment as discontinuance for more than one 
year, without regard to the intent of the landowner.  The court applied the rules from McKenzie, and 

 
8 1998 Land Use Case Law Update, Timothy Bates, Esq., OSP Annual Planning and Zoning Conference, May 30, 1998. 
9 1999 Municipal Law Update: The Courts, H. Bernard Waugh, Jr., Esq., Chief Legal Counsel, NHMA, October 1999. 

http://www.courts.state.nh.us/supreme/opinions/1999/hurley.htm
http://www.courts.state.nh.us/supreme/opinions/2010/2010044pikei.pdf
https://scholar.google.com/scholar_case?case=17833403956427560287&q=Lawlor+v.+Salem&hl=en&as_sdt=4,30
http://www.courts.state.nh.us/supreme/opinions/2007/mcken014.pdf
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                            TOWN OF HUDSON 1 

               Zoning Board of Adjustment 2 

Gary M. Daddario, Chairman          Kara Roy, Selectmen Liaison 3 

   12 School Street    · Hudson, New Hampshire 03051    · Tel: 603-886-6008    · Fax: 603-594-1142 4 
 5 

MEETING MINUTES – February 24, 2022 – as edited 6 
 7 
The Hudson Zoning Board of Adjustment met on Thursday, February 24, 2022 at 7:00 8 
PM in the Community Development Paul Buxton Meeting Room in the lower level of 9 
Hudson Town Hall, 12 School St., Hudson, NH  10 

 11 
I. 6:30 PM CONSULTATION WITH TOWN COUNSEL (non-public) per RSA 91-A:2 I (b) 12 

Held 13 
 14 

II. 7:00 PM CALL TO ORDER 15 
III. PLEDGE OF ALLEGIANCE 16 

 17 
Chairman Gary Daddario called the meeting to order at 7:05 PM, apologized for the 18 
delayed start, invited everyone to stand for the Pledge of Allegiance and read the 19 
Preamble into the record (Exhibit A in the Bylaws). 20 
 21 
Clerk Normand Martin took attendance.  Members present were Gary Daddario 22 
(Regular/Chair), Gary Dearborn (Regular), Normand Martin (Alternate/Clerk), Marcus 23 
Nicolas (Regular), Jim Pacocha (Regular/Vice- Chair), Dean Sakati (Alternate) and 24 
Edward Thompson (Alternate).  Also present were Bruce Buttrick, Zoning 25 
Administrator, and Louise Knee, Recorder (remote).  Excused were Brian Etienne 26 
(Regular) and Kara Roy, Selectman Liaison.  Mr. Daddario appointed Mr. Martin to 27 
vote and noted that there would be five (5) Voting Members.  28 
 29 
 30 

IV. PUBLIC HEARINGS OF SCHEDULED APPLICATIONS BEFORE THE BOARD:  31 
 32 
CONTINUED/DEFERRED HEARINGS:  33 
 34 
1. Case 166-031 (02-24-22) (deferred from 01-27-22): Daniel M. Flores, PE of SFC 35 

Engineering Partnership, Inc., 183 Rockingham Rd, Unit 3 East, Windham NH 03087 36 
requests a Variance for 8 Lindsay St., Hudson, NH for relief from HZO Article VII, 37 
Dimensional Requirements; § 334-27.1 D, General Requirements: to allow the 38 
creation of a new lot that has insufficient required frontage on a class V or better 39 
portion off Grigas St. [Map 166, Lot 031-000, Zoned Town Residence (TR).] 40 

 41 
Mr. Buttrick read the Case into the record and referenced his Staff Report signed 42 
2/21/2022. 43 
 44 
Dan Flores, PE, SFC Engineering, 183 Rockingham Road Unit 3E, Windham, NH 03087 45 
introduced himself and Atty. Patricia Panciocco of Pancioccio Law representing the 46 
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Developer, M.R. Lacasse Homes, LLC.  Mr. Daddario stated that in full disclosure he is a 47 
lawyer and in the course of his practice, he is involved with a case where Atty. Panciocco 48 
represents the other side and stated that he does not feel that interferes with his ability 49 
to preside in hearing this Case.  No one asked for his recusal. 50 
 51 
Mr. Flores posted a plan and distributed paper copies of a plan titled Proposed 52 
Subdivision Plan, 8 Lindsay Street, Hudson, NH dated 10/4/2021.  Mr. Flores stated 53 
that since the October meeting, they went before the Board of Selectmen (BoS) on 54 
January 11, 2022, and that Town Counsel issued a letter dated 1/12/2022.  Mr. Flores 55 
stated that the BoS agreed that the undeveloped portion of Grigas Street ROW (Right-of-56 
Way) has lapsed by Operation of Law so that public right to that segment of land is no 57 
longer present.  The plan posted has been revised to show the property line down the 58 
center of what used to be the ROW (also previously referred to as “Grigras Street 59 
Extension” or Grigas Street “leg”). 60 
 61 
Mr. Flores provided the following information on the revised Proposed Subdivision Plan: 62 
there is now 25.72’ of frontage on the bend of St. John Street/Grigas Street; the total lot 63 
area of 8 Lindsay Street has increased to 1.381 acres from 1.319 acres; a 12’ wide 64 
driveway is proposed from the proposed new lot of 0.46 acres for 20,055 SF (Square Feet) 65 
where 10,000 SF is required and the remaining lot area is 40,084 SF where 40,000 SF is 66 
required; the new lot meets all required setbacks of the Zoning Ordinance and can 67 
resolve the drainage issue at the corner.  From an aerial view that was posted with the 68 
proposed new lot outlined in white, Mr. Flores noted how well it fits into the 69 
neighborhood noting that the proposed new lot is nearly double in size to the neighboring 70 
lots and the distance from the proposed garage is 85’ to the existing house to the left  (5 71 
St. John Street) and 46’ from the proposed house to the house to the north (6 Grigas 72 
Street). 73 
 74 
Mr. Daddario asked and received confirmation from Mr. Flores that the new lot line was 75 
based on the center of the undeveloped section of Grigas Street Extension. 76 
 77 
Mr. Flores next addressed the variance criteria necessary to satisfy and the information 78 
included:  79 

 80 
(1) not contrary to public interest 81 

 Proposed use is a single family residence, like all others in the neighborhood 82 
 Proposed lot is almost double in size to surrounding lots  83 

 (2) will observe the spirit of the Ordinance 84 
 Proposed lot meets all Zoning Ordinance requirements, except frontage 85 
 Although the lot does not have frontage on a Class V roadRoad, the lot 86 

does/did have frontage on Grigas Street ROW/Extension that was never 87 
completed 88 

(3) substantial justice done 89 
 The lot at 8 Lindsay Street was created as an “L” shape with frontage on 90 

both Lindsay Street and Grigas Street Extension 91 
 Grigas Street Extension never built 92 
 Variance will allow owner to fully develop the property as intended 93 

(4) not diminish surrounding property values 94 
 Proposed lot will not diminish property values 95 
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 Proposed lot size and configuration will be similar to existing properties 96 
along Grigas Street, St. John Street, Nellie Court and Ledge Road 97 

(5) hardship 98 
 The lot has a unique “L” shape configuration with frontage both on Lindsay 99 

Street to the west and a paper-street (Grigas Street Extension) to the north  100 
 The Town never constructed Grigas Street Extension resulting in the 101 

planned Grigas Street frontage not existing 102 
 There are three (3) plans recorded at the Hillsborough Registry of Deeds that 103 

illustrate the lot and Grigas Street Extension:  104 
o 1957 Plan #1667 showing Grigas Street extending to the south with a 105 

number of lots created along the frontage 106 
o 1964 Plan #2888 shows changes to the lot along Grigas Street 107 
o 1980 Plan #13558 shows Grigas Street ROW extending to create the 108 

current “L” shape configuration of the lot 109 
 110 

Atty. Panciocco stated that the purpose of a variance is to provide a relief-valve to the 111 
conditions of a Zoning Ordinance and the hardship criteria focuses on the land and in 112 
this case, there is no way to cure the lack of frontage.  The frontage requirement and the 113 
purpose it serves in Zoning is to prevent overcrowding.  The proposed structure on this 114 
double-sized lot is even further distanced from the structures on either side and noted 115 
that many houses in the neighborhood are much closer to one another.  Atty. Panciocco 116 
stated that this variance will allow reasonable use of the land, a single -family residence 117 
in an area where it is permitted, and does allow productive use of the land. 118 
 119 
Mr. Dearborn asked if there was 25’ of access to St. John Street and how Grigas Street 120 
Extension was acquired.  Mr. Flores stated that it was a ROW, established in 1980, 121 
Grigas Street Extension was not improved/approved in the required time frame and by 122 
Operation of Law, the ROW lapsed and the land was equally divided to both abutting 123 
lots, 25.73’ to each.  Atty. Panciocco stated the division does not have to go to court as 124 
the presumption is the division occurs at the centerline.   125 
 126 
Mr. Thompson questioned if the length of the proposed driveway appears to be about 70’.  127 
Mr. Sakati questioned the width, approximately 25’, and asked how that relates to 128 
overcrowding.  Atty. Panciocco responded that the appearance of overcrowding relates to 129 
the positions of the structures and the plan being proposed provides greater distance 130 
between the abutting structures than several others in the neighborhood.  Mr. Thompson 131 
stated that he walked the area, noted that it is heavily wooded and as far as privacy is 132 
concerned overcrowding would not be a concern especially if the site is not clear-cut. 133 
 134 
Public testimony opened at 7:47 PM. 135 
 136 

(1) Jeff Ferentino, 5 St. John Street, abutter on the other side of the ROW 137 
expressed concern with seeing/being seen when he sits on his back porch and 138 
asked if he can erect a fence on the property line.   Mr. Buttrick responded 139 
that he could and noted that a fence greater than 8’ in height needs a Building 140 
Permit.  Mr. Ferentino expressed concern with the drainage off St. John Street 141 
and Grigas Street as the water pools at the bend of the roads before it begins 142 
to travel down the “natural swale” along the Cloutier property to the north (6 143 
Grigas Street) before it seeps to the cemetery and with the rains of last week, 144 
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the pool in the cemetery was Olympic size.  Mr. Ferentino showed pictures   145 
and added that a new house could create a bigger issue.  Mr. Buttrick 146 
explained the process and checks that occur with a Building Permit and 147 
confirmed that drainage and driveway are always reviewed.  Mr. Ferrentino 148 
questioned if there is enough space for emergency access and whether the lot 149 
would be clear-cut.  150 

(2) Andrew Cloutier, 6 Grigas Street, stated that he shares the same concerns as 151 
Mr. Ferentino, especially the fear that the land will get clear-cut, and 152 
questioned where the snow would go because today in gets pushed into the 153 
Extension and he would not want that snow piled onto his property.    154 

 155 
Mr. Flores responded to the testimony received noting that they are excellent questions 156 
that will be addressed with the Planning Board (PB) when they seek Site Plan Review; 157 
acknowledged that drainage is an issue that will be addressed with the PB, that it is at a 158 
low point and was not developed correctly nor functioning as intended to bring the water 159 
from the roads to the cemetery; that it would be acceptable to condition variance 160 
approval that the tree buffer be kept intact; that a larger/wider access is possible if the 161 
Fire Department wants the driveway could be expanded; and that the Town can carry the 162 
snow down St. John Street.  Atty. Panciocco noted that the abutter, Mr. Ferentino, is 163 
gaining 25’ of land, which is wooded, and generally speaking, when a house is 164 
constructed there is limited tree removal to avoid stormwater issues and the need to 165 
landscape, and a Quitclaim Deed between both parties would bring clear title for the 166 
extra 25’ of land and that they have reached out to but never connected with Mr. 167 
Ferrentino to facilitate the execution of the Quitclaim Deeds. 168 
 169 
Mr. Buttrick asked if a waiver would be needed for setbacks regarding the driveway 170 
access and Mr. Flores stated that the plan is designed so that the driveway crosses the 171 
frontage and meets the 15’ setback, so a waiver is not needed.  Mr. Pacocha asked if the 172 
variance being sought is for reduced frontage on the Town ROW/Extension or a Town 173 
Road.  Mr. Buttrick stated that the variance for reduced frontage is to a Town road, at 174 
the bend/corner of Grigas and St. John streets.  Mr. Pacocha stated that Town ROW is 175 
not yet owned by the abutting property owners.   176 
 177 
Mr. Ferrentino stated that he has not been contacted by the Applicant or Attorney 178 
regarding pursuit of a Quick Claim Deed. 179 
 180 
Mr. Cloutier stated that he disagrees with the attorney that this project could be the best 181 
thing to fixing the pooling problem and that the reason for the frontage requirement is to 182 
avoid overcrowding, well, this neighborhood has already been developed, there are other 183 
developments coming to Town and the Town needs green space and this wooded area is 184 
a benefit to the neighborhood.  185 
 186 
Being no one else to address the Board, public testimony closed at 8:07 PM  187 
 188 
Mr. Dearborn made the motion to deny the Variance with the understanding that no 189 
determination regarding the legal issues surrounding the Grigas Street Extension and 190 
would like the court to fully acknowledge who owns the Extension which is earmarked 191 
for the driveway.  Mr. Pacocha seconded the motion.  Mr. Pacocha agreed with Mr. 192 
Dearborn in that the court should decided who owns it in order to validate the request 193 
before the Board.  Mr. Martin noted that there is already a duplex on this property at 194 
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Lindsay Street and that there is no hardship to the Property Owner as there is practical 195 
use of that whole piece of property already and the hardship criteria is not met and 196 
would vote to deny the request without making any determination on who owns the 197 
Extension.  Mr. Nicolas agreed that the hardship variance criteria has not been met.  Mr. 198 
Buttrick stated that the motion does not address any of the five (5) variance criteria.  Mr. 199 
Daddario offered the Applicant the opportunity to defer the Case in order to resolve the 200 
ownership of who owns Grigas Street Extension.  Atty. Panciocco referred to Town 201 
Counsel’s 12/28/2021 letter to Mr. Buttrick where the last paragraph states that the 202 
variance should be reviewed by its criteria regardless of whether the Applicant actually 203 
owns to the centerline or has an implied easement and added that the resolution of the 204 
property ownership is a private matter between the two (2) abutting property owners.   205 
Roll call vote was 2:3 with Mr. Martin, Mr. Nicolas and Mr. Daddario opposed because 206 
the motion did not address the variance criteria.  Motion failed. 207 
 208 
Mr. Martin made the motion to deny the Variance as it failed to satisfy the hardship 209 
criteria.  Mr. Nicolas seconded the motion.  Both stated that there is already clear use of 210 
the property.  Roll call vote was 3:2 with Mr. Daddario and Mr. Pacocha opposed.  211 
Variance denied.  Mr. Daddario noted the 30-day Appeal period.   212 
 213 
Board took a six-minute recess at 8:24 PM.  Mr. Daddario called the meeting back to 214 
order at 8:30 PM. 215 
 216 
 217 
2. Case 234-016 (02-24-22) (deferred from 12-09-21): Peter & Joyce Drown, 7 218 

Bruce St., Hudson, NH requests a Variance to build a 16 ft. x 24 ft. addition, which 219 
encroaches a front yard setback 5.2 feet leaving 24.8 feet where 30 feet is required 220 
due to a corner lot with 3 (three) front yard setbacks.  [Map 234, Lot 016-000; 221 
Zoned General-One (G-1); HZO Article VII, Dimensional Requirements; §334-27, 222 
Table of Minimum Dimensional Requirements.] 223 

 224 
Mr. Buttrick read the Case into the record and referenced his Staff Report signed 225 
2/1/2022.  Joyce Drown and Peter Drown introduced themselves and Ms. Drown 226 
stated that they recently moved into home noting that it has been in the Drown family 227 
for over fifty (50) years and they would like to remodel and enlarge the bathroom and 228 
the kitchen and they need five feet (5’) at one corner to accomplish their goal including 229 
bringing up the washer and dryer so that they can live on one level.  Mr. Drown stated 230 
that the property has three front yard setbacks of thirty feet (30’) each and that their 231 
well is on the side and septic is in the front and the back slopes down so that the 232 
proposed addition is on the only side they can build on.  Mr. Drown added that it is 233 
just one corner that goes into the setback for about five feet (5’) and the roof lines will 234 
stay the same.  Ms. Drown noted that it will not be an eyesore. 235 
 236 
Ms. Drown addressed the criteria for the granting of a variance and the following 237 
information shared included: 238 

 239 
(1) not contrary to public interest 240 

 It is a small addition and does not affect anyone’s land  241 
 (2) will observe the spirit of the Ordinance 242 

 Will not change the neighborhood in any way 243 
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 Addition designed with original appearance of the house in mind – roof lines 244 
match 245 

 Desire is to for a one-floor living, bring up the washer and dryer and 246 
remodeling/upgrading the kitchen and bathroom 247 

(3) substantial justice done 248 
 House has been in the family for sixty (60) years 249 
 The addition will allow living on one floor, to have the laundry on the first 250 

floor and enter the home from the garage 251 
(4) not diminish surrounding property values 252 

 Proposed addition will be built with the existing appearance of house and 253 
will increase value of the house which will then increase the surrounding 254 
property values 255 

 The lot will not diminish property values 256 
(5) hardship 257 

 The house was built on a corner lot with three (3) front thirty feet (30’) 258 
setbacks 259 

 The septic system is located in front of the house 260 
 The well is located on the side of the house 261 

 The garage is located to the north 262 
 If the house was not a corner lot, the side setback would be 15’ and a 263 

variance would not be required 264 
 Because it is a corner lot with septic in front and well on side and elevation 265 

and garage in backyard there is no other location for the addition with 266 
washer/dryer and kitchen remodel on first floor 267 

 268 
Mr. Dearborn asked about the other addition between the proposed addition and the 269 
garage and Mr. Drown responded that it started out as simply a little breezeway to 270 
connect the garage to the house and provide them shelter for going to and from and 271 
will now be included in the home expansion.  Mr. Buttrick noted that that second 272 
addition is not part of the Variance being sought.  Mr. Pacocha asked and received 273 
confirmation that the encroachment into the front setback is just one corner of the 274 
proposed 24’ x 16’ addition.  Mr. Nicolas noted the awkward angle the house was 275 
positioned (not being parallel to any frontage).  276 
 277 
Public testimony opened at 8:42 PM.  No one addressed the Board. 278 
 279 
Mr. Nicolas made the motion to grant the Variance as requested.  Mr. Pacocha 280 
seconded the motion noting that it is a minor infraction considering the lot has three 281 
(3) front setbacks, that there is no street widening proposed and the Fire Department 282 
had no comment/concerns.  Mr. Dearborn also noted that there is very little traffic in 283 
the neighborhood.  Roll call vote was 5:0.  Variance granted.  The 30-day Appeal 284 
period was noted.  285 
 286 
Board went into a five-minute recess at 8:45 PM.  Board reconvened at 8:50 PM. 287 
 288 
NEW HEARINGS: 289 
 290 

1. Case 147-016 (02-24-22): Derry & Webster LLC, c/o Vatche Manoukian, 291 
Manager, 253 Main St., Nashua, NH requests an Appeal From An 292 
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Administrative Decision for 181A Webster St., Hudson, NH to extend the 293 
Variance granted with stipulations on 01/23/2020. The renewal/extension 294 
was not filed timely by providing an application no later than 30 days prior to 295 
the variance expiration or by 12/23/2021. [Map 147, Lot 016-000, Zoned 296 
Residential-Two (R-2); HZO Article XV, Enforcement and Miscellaneous 297 
Provisions; §334-82 F, Time Limit.] 298 

 299 
Before the reading of the Appeal into the record, Mr. Nicolas recused himself as he is a 300 
direct abutter and left the Board table.  Mr. Daddario appointed Alternate Thompson 301 
to vote. 302 
 303 
Mr. Buttrick read the Appeal into the record and referenced his Staff Report signed 304 
2/1/2022 305 
 306 
Atty. Gerald Prunier of Nashua, NH introduced himself as representing the Applicant, 307 
Vatche Manoukian of Derry & Webster LLC, and stated that they appreciated receiving 308 
the Variance and as part of that conditional approval they did submit their Site Plan 309 
Review (SPR) Application to the Planning Board (PB) who decided not to accept their 310 
Application without even allowing them to speak at their 8/10/2020 meeting.  Atty. 311 
Prunier stated that there was also a misunderstanding with the dates as his client 312 
received the Notice of Decision in February and assumed that his request for a six 313 
month extension, sent on 1/4/2022, was timely filed.  Atty. Prunier stated that they 314 
hope the Board will grant them the thirty-day delay by overruling Mr. Buttrick’s 315 
determination and allow them to present their need for an extension. 316 
 317 
Board discussion ensued.  Mr. Dearborn asked what the recourse would be if the 318 
Board upheld the Zoning Administrator’s Decision #22-002.  Answer: Variance 319 
becomes moot/non-existent.  Mr. Pacocha asked if the Variance granted was just to 320 
181A Webster or to the whole site.  Answer: Just 181A but SPR (Site Plan Review) 321 
Application was to the whole site, Map 147, Lot 016 with an address of #185 Webster 322 
which also contains buildings/businesses with addresses of 181-189 Webster Street.  323 
Mr. Dearborn and Mr. Daddario recalled public and neighborhood support for the 324 
Variance and that it seems more efficient to grant the appeal to overturn the 325 
Administrative Decision even though they agree with its determination and allow 326 
Applicant to seek an extension.  Mr. Daddario stated that if the Zoning Determination 327 
is upheld, the Variance terminates and would need to be re-applied. 328 
 329 
Mr. Martin questioned whether the correct subsection of Article XV Section 334-82 330 
was cited, whether it should have been subsection E instead of F because the 331 
Applicant failed to gain PB application acceptance and thereby voids the ability to gain 332 
an extension.  Mr. Daddario stated that what is before the Board is subsection F.  Mr. 333 
Buttrick stated that it could have been possible for the Applicant to appeal the PB 334 
decision.   335 
 336 
Discussion continued and a legal standard was sought but not readily found in the 337 
Planning and Land Use Regulation; and the decision worksheet was questioned and 338 
the questioned whether there is a legal standard.  General consensus was that Zoning 339 
Determination #22-002 was correct but there are extenuating circumstances. 340 
 341 
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Mr. Daddario stated that the approach is to take one step at a time – first to decide on 342 
the Appeal of the Administrative Decision then, depending on that decision, it would 343 
be up to the Applicant to either submit a new Variance application or present to the 344 
Board their request for an extension. 345 
 346 
Public testimony opened at 9:19 PM.  No one addressed the Board. 347 
 348 
Mr. Martin made the motion to overturn Zoning Determination #22-002 with the 349 
condition that the Applicant file a request for the Variance extension within two (2) 350 
months.  Mr. Pacocha seconded the motion.  Roll call vote was 4:1 with Mr. Dearborn 351 
opposed.  Mr. Daddario stated that there was no error in the Zoning Determination 352 
but the statutes allow leeway and it is more efficient to allow the Applicant to pursue 353 
an extension.  Mr. Buttrick asked to consider a condition to require the Applicant to 354 
appear before the ZBA with a formal request to consider extension within two (2) 355 
months.  Both Mr. Martin and Mr. Pacocha agreed to placing the stipulation to the 356 
motion.  Roll call vote on the motion not to uphold the Zoning Determination with the 357 
stipulation was 4:1 with Mr. Dearborn opposed. 358 
 359 
Mr. Nicolas returned to the Board table. 360 
 361 

2. Case 168-020 (02-24-22): Paul & Sandra O’Sullivan, 8 Washington Drive, 362 
Hudson, NH requests a Variance to build a 9 ft. x 20 ft. covered porch on the 363 
front of an existing non-conforming structure (house), which encroaches the 364 
front yard setback an additional 9.3 feet, leaving 14.8 feet where 30 feet is 365 
required. [Map 168, Lot 020-000; Zoned Residential-Two (R-2); HZO Article VII, 366 
Dimensional Requirements; §334-27, Table of Minimum Dimensional 367 
Requirements and HZO Article VIII, Nonconforming Uses, Structures and Lots; 368 
§334-31.A, Alteration and expansion of nonconforming structures.] 369 

 370 

Mr. Buttrick read the Case into the record and referenced his Staff Report signed 371 
2/14/2022 and noted that the house is not “square” on the property/parallel to the 372 
front property line/road, and that the resulting front buffer one side of the proposed 373 
porch would be 15.6’ and the other side would be 14.8’.  374 

 375 

Mr. Dearborn called for a point of order and stated that he was not on the Board when 376 
this Case was reviewed, that he did watch the meeting in its entirety on Cable TV, that 377 
he recused himself when the Appeal for a Rehearing was addressed and asked if he 378 
should recuse himself again.  No one asked for his recusal noting that it is a “fresh” 379 
Case with new information. 380 

 381 

Paul O’Sullivan introduced himself and thanked the Board for the opportunity to 382 
reconsider his request.  Mr. O’Sullivan addressed the Variance criteria and the 383 
information shared included: 384 

 385 
(1) not contrary to public interest 386 

 The proposed porch will be in the exact footprint of the current walkway and 387 
steps to the front door 388 
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 The proposed porch will not present a safety hazard to the public as it is 389 
protected by a retaining wall along the driveway and a substantial tree 390 
between the street and proposed porch 391 

 Should a vehicle leave the street, due to slippery conditions or medical 392 
emergency, the retaining wall and tree would be contacted prior to the 393 
proposed porch – see Exhibit 1 for a picture of retaining wall and tree 394 

 There is no thru traffic in the neighborhood and the streets are short which 395 
tends to limit speed 396 

 The proposed porch will be an open-air single-story structure that will not 397 
restrict view, air movement or cast a shadow on any neighboring property 398 

 The proposed porch will not be a nuisance to any neighbors 399 
 Contact with both the Town Engineer, Elvis Dhima, and Director of Public 400 

Works, Jess Forrence was made and both said it is unlikely that the Town 401 
would ever widen Washington Street as it is one of the largest roads in Town 402 
and if a sidewalk was ever proposed it would most likely be added to the 403 
right side across the street  404 

 (2) will observe the spirit of the Ordinance 405 
 Proposed porch is not a new Use of the space but rather an enhancement of 406 

the existing Use that preserves the quality of life of the homeowners 407 
 Proposed porch enhances property value without infringing on the health, 408 

safety and general welfare of the neighbors or the Town 409 
 As a single-story structure, the proposed porch would not be imposing from 410 

the street or add any sense of overcrowding 411 
(3) substantial justice done 412 

 The home was built over 50 years ago and appears to be the only one in the 413 
neighborhood that was built within the front setback 414 

 A Variance for the 25’ front setback was granted in 1984, some 15 years 415 
after the house was built 416 

 Have lived in the house since 1990 and raised their family but as they age, a 417 
safe and clear access to the front door becomes more important while at 418 
the same time becoming more difficult to maintain 419 

 The retaining wall and steps to the walkway make it impossible to clear the 420 
snow with a snow blower 421 

 A covered porch would alleviate this and make maintenance more 422 
manageable 423 

(4) not diminish surrounding property values 424 
 Proposed porch is consistent with the character of the neighborhood and 425 

many other houses in the neighborhood have similar front porches 426 
 May experience a very modest property value enhancement and expect that 427 

it to translate into a neutral to modest property value enhancement to 428 
surrounding properties 429 

 The proposed porch will not diminish property values 430 
(5) hardship 431 

 Because of the special conditions of the property, the restriction applied to 432 
the property by the Ordinance does no serve the purpose of the restriction in 433 
a “fair and reasonable” way 434 

 Literal enforcement of the Ordinance is the ‘unnecessary hardship’ because 435 
the house was built with a 25-foot front setback, already encroaching 5’ into 436 
the required 30’ front setback 437 
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 This creates a special and unique condition that results in an unfair and 438 
unreasonable restriction from using the property in a reasonable way 439 

 A variance was granted ‘after-the-fact’ permitting the front setback 440 
encroachment 441 

 Proposed porch will sit in the same footprint as the existing walkway and 442 
stairs with a improved ability to maintain clear and safe access to front door 443 

 Proposed porch will not threaten public health, safety or welfare or 444 
otherwise injure public rights in any way 445 

 No fair and substantial relationship exists between the general public 446 
purposes of the Ordinance provision and the specific application of that 447 
Ordinance to the property 448 

 A covered porch may seem a frivolous reason to request a variance however 449 
it is an essential element in making our home functional and safe, especially 450 
as we age 451 

 The proposed use is reasonable 452 
 Many houses in neighborhood have front porches 453 
 The ‘existing non-conforming setback’ makes his home unusual – it is the 454 

only one without the required 30’ front setback - and unique conditions do 455 
exist for a variance would be needed to do any normal/natural 456 
improvements or expansion onto the front of the house 457 

 458 

Mr. Sakati asked and received confirmation from Mr. O’Sullivan that the colored 459 
section by the garage was an overhang, also for safety reasons, and the rendering of 460 
the porch in Exhibit 1 is the intended design for the proposed porch. 461 

 462 

Mr. Nicolas asked if the retaining wall is all at the same height or if it slopes down to 463 
the road.  Mr. O’Sullivan stated that it does slope down for the last five feet and is not 464 
so high that a vehicle couldn’t drive over it but could not reach the porch unless they 465 
came perpendicular to it from the street over the lawn then they could possible reach 466 
or /hit the porch and coming from the other direction a vehicle could hit the tree and 467 
possibly the porch, but by the same token, a vehicle could also hit the house. 468 

 469 

An aerial view of the house was posted and the walkway that was visible would 470 
become the porch and the existing stairs to the front door would be eliminated and 471 
approximately three (3) steps would be added to the stairs by the retaining wall to 472 
enter onto the proposed porch. 473 

 474 

Public testimony opened at 9:47 PM.  No one was present to address the Board. 475 

 476 

Mr. Dearborn stated that when he looks at an encroachment, he has two (2) options: 477 
(1) if it is a side or rear setback an abutter could be directly impacted but (2) when an 478 
encroachment is a Town road, that direct impact option usually disappears and an 479 
encroachment of nearly 50% raises red flags.  480 

 481 

Mr. Pacocha made the motion to grant the variance.  Mr. Pacocha stated that it is the 482 
only house in the neighborhood in the front setback and assumes it was built in error 483 
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and the proposed porch would not be detrimental to any activity or anyone in the 484 
neighborhood.  Mr. Dearborn stated that he would second the motion only for the 485 
purpose of discussion. 486 

 487 

Mr. Dearborn stated that the nonconformity of the lot is not just the intrusion into the 488 
front setback but is also non-conforming based upon its size, as it is approximately 489 
less than one-half of the required size for the Zone, and its shortness of frontage along 490 
Madison Drive, and, in his opinion, all these non-conforming issues create a slippery 491 
slope and being asked to add yet another non-conformity to the lot.  Mr. O’Sullivan 492 
stated that the size of his lot is approximately the same size as all the other lots in his 493 
neighborhood. 494 

 495 

Mr. Martin stated that there are special conditions on the property, it is a corner lot 496 
but understands the hardship because the house was built in error in the front 497 
setback but the property owner does have reasonable use of his property and, in his 498 
opinion, the request does not meet all the criteria, it fails to meet hardship and is 499 
contrary to the public interest and is setting a precedent.  Discussion arose on the 500 
timing of the Variance granted for the house in the front yard setback and Mr. 501 
Pacocha recalled that back in 1984 the option for an Equitable Waiver of Dimensional 502 
Requirement was not an option and the only recourse to make the house ‘legal’ was 503 
through an ‘after-the-fact’ Variance. 504 

 505 

Mr. Buttrick asked if it would be more acceptable to the Board if the depth of the 506 
proposed porch was reduced by three feet (3’) and decrease the intrusion into the front 507 
setback as it appears that the nine feet (9’) was selected to line up with the concrete 508 
walkway.  Mr. Martin stated his concern is safety, not just for the travelers but also for 509 
the occupants.  Mr. Dearborn stated that nine feet (9’) does seem excessive and asked 510 
why that was selected.  Mr. O’Sullivan stated that he placed a tape measure to the 511 
edge of his walkway because the walkway lined up with the stairs through the 512 
retaining wall.  Mr. Dearborn noted that Hudson allows nine feet (9’) for parking 513 
spaces. 514 

 515 

Mr. Daddario stated he appreciates what the Applicant is seeking and why, that there 516 
are some of the variance criteria met, but not hardship.  The hardship requirement is 517 
a legal matter and it is based on the property.  The property is in full--use, it has a 518 
residential home and a garage.   519 

 520 

Motion on the table is to grant the Variance.  Roll call vote was 2:3.  Opposed were Mr. 521 
Martin, Mr. Nicolas and Mr. Daddario because the hardship criteria was not satisfied.  522 
Motion failed.  Variance denied.  The 30-day Appeal period was noted. 523 

 524 

V. REQUEST FOR REHEARING: 525 
 526 
No requests were presented for Board consideration. 527 
 528 

VI. REVIEW OF MINUTES:  529 
 530 
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01/20/22 edited Minutes:  Motion made by Mr. Martin and seconded by Mr. Pacocha 531 
to accept the 1/20/2022 Minutes as edited.  Vote was 3:0:2, Mr. Dearborn and Mr. 532 
Nicolas abstained. 533 
 534 
01/27/22 edited Minutes: Motion made by Mr. Martin, seconded by Mr. Dearborn 535 
and unanimously voted to adopt the 1/27/2022 Minutes as edited.  536 
 537 

V. OTHER:  538 
 539 
1. Continued discussion of proposed ZBA Bylaws amendments: alternate status, 540 

recusals and Clerk position/duties.  541 
 542 
Mr. Buttrick asked to defer discussion to another meeting.  Board concurred. 543 
 544 
 545 
Motion made by Mr. Martin, seconded by Mr. Nicolas and unanimously voted to 546 
adjourn the meeting.  The 2/24/2022 ZBA meeting adjourned at 10:07 PM. 547 
 548 
 549 
Respectfully submitted, 550 
 551 
Louise Knee, Recorder 552 
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